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Christian faith, and on the shoulders of the communion of
saints across the ages.

Given the depth and sophistication of so much of the
best Christian legal scholarship today, the Journal recognizes
that sometimes these two purposes will be at odds. While the
Journal of Christian Legal Thought will maintain a relatively
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inter-disciplinary scholarship, and encourage innovative schol-
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By ANDREW R. DELOACH

n May 30, 2019, the US State Department an-

nounced the creation of a new Commission

on Unalienable Rights, tasked with providing
“fresh thinking about human rights discourse where such
discourse has departed from our nation’s founding prin-
ciples of natural law and natural rights.”* The immediate
response from human rights activists was skepticism,
if not outright indignation, at the perceived attempt
to restrict rights, particularly for immigrants, women,
and LGBT people. Since the announcement, a throng
of advocates, journalists, lawmakers, and “faith-based
organizations” has called for the abolition of the new
Commission.> Before the Commission had even taken
shape or action, it had been decried and denounced for
the mere threat that it may, by whatever authority, take
away precious rights. But there has been utter silence on
the issue of the subjects of those rights: human beings. In
keeping with an undeniable trend in the US as well as in-
ternationally, the insatiable appetite for ever more rights
has eclipsed our focus on the human person.

In fact, our culture is acutely focused on unmaking
traditional—especially religious—notions of the hu-
man person. It is an anthropological crisis aimed at radi-
cal individualism. So it is no surprise that human rights
(in discourse, practice, and advocacy) has lost sight of
the human as well. One need only scan the titles of re-
cent books in the field to discover where the attention
lies: Making Human Rights Work; Mobilizing for Human
Rights; Speaking Rights to Power: Constructing Political
Will; The New Human Rights Movement: Reinventing the
Economy to End Oppression; The Right to Have Rights;
The Future of Human Rights. To be fair, this is not a mat-
ter of exclusion but emphasis, but in that regard the po-
litical and pragmatic are what count. Unfortunately, this

HUMAN > RIGHTS

has resulted in a significant neglect of consideration for
human beings—in particular, their nature, dignity, and
flourishing.

RIGHTS PROLIFERATION AND

THE LOSS OF THE HUMAN

In 1948, the nations of the world declared together that
the inherent dignity and equal and inalienable rights of
all members of the human family provide the founda-
tion of freedom, justice, peace, and human rights.® Yet
these nations have since been unable (and unwilling)
to justify that foundation. Even in spite of 70 years of
silence on the subject of philosophical foundations,
the human person has always been, at a minimum, the
definitional foundation of human rights. But the con-
temporary rights movement has jettisoned that proper
emphasis on human beings, and instead put all energies
into rights. Inhuman rights—rights that are contrary to
human nature and human flourishing—are a category
mistake. Rights at the expense of humans are neither
humane nor right. Czeslaw Milosz, the Polish poet
and Nobel Laureate, perceptively described the nature
of this crisis when he reflected on “those deeply mov-
ing words...which pertain to the old repertory of the
rights of man and the dignity of the person.... But how
long can they stay afloat if the bottom is taken out?”*
Similarly, we may even now recall David’s temptation to
despair: “if the foundations are destroyed, what can the
righteous do?” (Psalm 11:3).

When the human rights movement (and Western
society more broadly) does consider the human, it all
too frequently devolves into mere solipsism, an inor-
dinate fixation on individual desire. Where Augustine

! Nahal Toosi, State Department to launch new human rights panel stressing “natural law”, PoLitico (May 30, 2019), https://

www.politico.com/story/2019/05/30/human-rights-state-department-1348014.
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24, 2019), https:

religionnews.com/2019/07/24/faith-groups-urge-state-department-to-abolish-new-unalienable-rights-

Aysha Kahn, Faith groups urge State Department to abolish new ‘unalienable rights’ commission, RELIGION NEwS SERVICE (JuLy

commission/. THE LIST OF “FAITH GROUPS” IS REVEALING: THE PRESBYTERIAN CHURCH (USA), AMERICAN JEWISH

‘WORLD SERVICE, RECONSTRUCTING JUDAISM, THE ANTI-DEFAMATION LEAGUE, THE NATIONAL COUNCIL OF CHURCHES,

MuUSLIMS FOR PROGRESSIVE VALUES, AND MORE.

®  G.A.Res.217 (III) A, pmbl., Universal Declaration of Human Rights (Dec. 10, 1948).
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Czeslaw Milosz, The Religious Imagination at 2000 32, NEw PERSPECTIVES QUARTERLY (FALL 1997).
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confesses to God, “our hearts are restless till they find
their rest in thee,” our postmodern neighbor whines to
anyone, “My heart is restless until it rests...in me.” The
consequences of this thinking are disastrous for the pro-
tection of human beings. As David Hirsch warns, “[p]ur-
veyors of postmodern ideologies must consider whether
it is possible to diminish human beings in theory, with-
out, at the same time, making individual human lives
worthless in the real world”® Examples of the seeming
worthlessness of human lives under domestic and inter-
national law are sadly not difficult to call to mind.

The loss of the human in human rights has resulted in
not only an unwarranted emphasis on rights, but also an
environment of substantial rights proliferation. “Today
there are calls to make everything from access to the
Internet to development aid to free university education
a right.”6 In his 2019 Reith Lecture, Jonathan Sumption,
former justice of the UK Supreme Court, perfectly il-
lustrated this phenomenon in the work of the European
Court of Human Rights in Strasbourg, France. Article 8
of the European Convention on Human Rights protects
the human right to private and family life, which initially
meant the privacy of the home and one’s personal cor-
respondence. But the Court has created a principle of
personal autonomy, by which it has continually fashioned
and expanded Article 8 to cover nearly anything that in-
terferes with a person’s autonomy. As Sumption explains:

This may be illustrated by the vast range of is-
sues which the Strasbourg Court has held to
be covered by Article 8. They include the legal
status of illegitimate children, immigration and

deportation, extradition, criminal sentencing,
the recording of crime, abortion, artificial insem-
ination, homosexuality and same-sex unions,
child abduction, the policing of public demon-
strations, employment and social security rights,
environmental and planning law, noise abate-
ment, eviction for non-payment of rent and a
great deal else besides. All of these things have
been held to be encompassed in the protection
of private and family life. None of them is to be
found in the language of the convention. None
of them is a natural implication from its terms.
None of them has been agreed by the signatory
states.”

Far from being passive observers to rights prolif-
eration, many in the human rights movement are lead-
ing the charge.® There is no more stark or deliberate
example of this than the brazen push by UN treaty-
monitoring bodies to coerce states into changing their
domestic law to permit a right to abortion.® There is
no right to abortion anywhere in international law; it
does not exist in any treaty. To the contrary, the pro-
tection of the right to life of the unborn is on much
firmer ground, finding expression in various regional
and international human rights treaties.'® For this rea-
son, the “experts” directing these UN treaty bodies
have adopted a back-door approach to inventing a right
to abortion: willfully exceeding their mandate and au-
thority, they order individual nations to change their
domestic law and adopt the right to abortion; when
enough states have complied (whether they wanted

Davip H. HirscH, THE DECONSTRUCTION OF LITERATURE: CRITICISM AFTER AUSCHWITZ 165 (BROWN UNI1v. PRESS
1991).

Mary Ann Glendon and Seth D. Kaplan, Renewing Human Rights, FIRsT THINGS (FEBRUARY 2019), https://www.firstthings.
com/article/2019/02/renewing-human-rights#print.

The Reith Lectures: Jonathan Sumption, Human Rights and Wrongs, BBC Radio4 (June 8, 2019), https://www.bbc.couk

programmes/m000Smsd.

Glendon and Kaplan, supra note 6.

See, e.g., Ireland Pressured by the HRC to Expand Access to Abortion, PARLIAMENTARY NETWORK FOR CRITICAL ISSUES (JuLy
15, 2014), http://www.pncius.org/update.aspx?id=114; STEFANO GENNARINI, UN ComMITIEE SAYs, “RIGHT TO LIFE”
MEAaNs “RiGHT To ABORTION”, C-Fam (Nov. 8, 2018), :

right-abortion/; JuLiAN BoNNIcCI, UN'S CHILDREN'S RIGHTS COMMITIEE CALLS ON MALTA TO DECRIMINALISE ABORTION
AND ENSURE Its SAFE AccEss IN THE COUNTRY, LoviN Marta (JuNE 10, 2019), https:

_fax/un-committee-says-right-life-means-

lovinmalta.com/news/news-pol-
itics/uns-childrens-rights-committee-calls-on-malta-to-decriminalise-abortion-and-ensure-its-safe-access-in-the-countr

SEE ALSO ANDREA STEVENS, PUSHING A RIGHT TO ABORTION THROUGH THE BACK DOOR: THE NEED FOR INTEGRITY IN THE
U.N. TREATY MONITORING SYSTEM, AND PERHAPS A TREATY AMENDMENT, 6 PENN. ST. J.L. & INT’L AFF. 71 (2018); KELSEY
Z0Rz1, THE IMPACT OF THE UNITED NATIONS ON NATIONAL ABORTION Laws, 65 Cata. U. L. Rev. 409 (2016).

See, e.g,, Organization of American States, American Convention on Human Rights art. 4, Nov. 22, 1969, O.A.S.T.S. No.
36, 1144 UNT.S. 123; United Nations Convention on the Rights of the Child pmbl., Nov. 20, 1989, 1577 UN/T.S. 3;
International Covenant on Civil and Political Rights art. 6 5, Dec. 19, 1966, 999 UN.T.S. 171.
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to or not), the UN and global abortion advocates can
claim that a right to abortion exists in customary in-
ternational law, that is, law made by consistent state
practice rather than by a negotiated treaty based on
consensus. Opposition to this technique has been met
with astounding hostility."!

Thus, we are in a moment of crisis: “[w]here every-
one has a right to everything, there can be no justice.
Rights-claims cannot proliferate indefinitely with-
out at some point becoming
self-negating”'> When rights
claims consistently prolifer-
ate, they will inevitably im-
pede and contradict each
Worse, the
person whom the rights are

other. human
meant to protect is dimin-
ished and suffers under the
surfeit of expanding rights.
Indeed, one of the framers
of modern human rights law,
Charles Malik (a Lebanese
Christian and member of
the drafting committee for
the Universal Declaration),
framed the problem this way: “Unless man’s proper
nature, unless his mind and spirit are brought out, set
apart, protected and promoted, the struggle for human
rights is a sham and a mockery.”"

THE CHRISTIAN RESPONSE

Is the situation beyond repair? Is it so bad that we are
forced to concede (paraphrasing Anthony Esolen), “The
worst thing about the human rights movement is every-
thing it does and everything it doesn’t do”? I believe it is
neither irreparable nor as lamentable as that. But many

When rights claims consistently
proliferate, they will inevitably
impede and contradict each other.
Worse, the human person whom
the rights are meant to protect is
diminished and suffers under the
surfeit of expanding rights.

Christians seem to think otherwise, and it is not hard
to understand why. We cannot help but observe the
growing catalogue of rights, “some of which contradict
each other and many of which, detached from any refer-
ence to human goods, are simply unacceptable from the
Christian perspective.”'* So what is the solution?

The one proposed by this issue of the Journal is not
to retreat from or ignore human rights, but to engage and
reorient the proper focus of human rights from a robust
Christian perspective. Human
rights existed well before the
Enlightenment and the mod-
ern revolutions that gave us the
current language of individual
rights.  The  philosophical
grounds for human rights advo-
cacy—especially the notion that
all human beings are created by
God with equal dignity—had
unique roots in Christianity
in the fourth through sixth
centuries.'®

Despite this historical bed-
rock, many Christians (and many
others of various backgrounds)
frequently criticize the human rights project and encourage
its abandonment altogether. Their criticisms often perform
asalutary service by “curb|[ing] the modern appetite for the
limitless expansion and even monopolization of human
rights...”"” But the criticisms fail to justify abandonment,
and instead “support the proposition that the religious
sources and dimensions of human rights need to be more
robustly engaged and extended.’® Rather than discard
human rights—and with it, a key platform for professing
the biblical understanding of human nature and natural
law—we can confidently proclaim their foundations and

W F&L Defence of Unborn “Breathtakingly Arrogant”—UN Committee Chairman, RATHKENNYPARISH.IE (JuLy 15, 2014),

http://www.rathkennyparish.ie/todays-mass-readings/2024.
Peter C. Meyers, When Exactly Did the Idea of Rights Go Off the Rails? Law & LiBERTY (JULY S, 2019), https://www.]awlib-
-did-the-idea-of-rights-go-off-the-rails/.

THE CHALLENGE OF HUMAN RIGHTS: CHARLES MALIK AND THE UNIVERSAL DECLARATION 4 (HaBIB C. MALIK ED.,
CHARLES MALIK FOUNDATION 2000).

Thomas D. Williams, WHo Is My NEIGHBOR? PERSONALISM AND THE FOUNDATION OF HUMAN RiGHTS xv (CATHOLIC
UN1v. OF AMERICA PRESS 2005).

John Witte, Introduction to CHRISTIAN AND HUMAN RIGHTS: AN INTRODUCTION 39-40 (JOHN WITTE, JR. AND FRANK S.
ALEXANDER EDS., CAMBRIDGE UNIV. PRESS REPRT. ED. 2012).

Justin Taylor, The Christian Roots of Human Rights, THE GosPEL COALITION (AUG. 1, 2016), https://www.thegospelcoali-
tion.org/blogs/evangelical-histor:
Witte, supra note 15, at 40.

Id. at 40-41.

the-christian-roots-of-human-rights/.
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importance. We can, and should, ask why people ought
to be treated in a certain way, and what makes the human
person worthy of certain things like rights.”” Likewise,
“[w]e should abandon these ancient principles and prac-
tices only with trepidation, only with explanation, only
with articulation of viable alternatives.”

Thus, our proper response is not to deny and dis-
miss, but to engage, affirm, and build the proper un-
derstanding of human rights. And we do have allies.
Antonio Trindade, Judge on
the UN International Court
of Justice in The Hague, regu-
larly argues that international
law (jus gentium) is based
on the “universal legal con-
science” of humanity and is
“responsible for the progress
of the human species not only
legally, but also spiritually.”*!
The entire corpus of interna-
tional human rights law “has
been constructed around su-
perior interests of the human
person” and thus, our priority must be to “strengthen
the legal standing of the human being claiming

222

rights”?*—that is, to prioritize humans over rights.
We must not be overly optimistic about the ca-
pacity of our legal systems (domestic, regional, or
international) to protect human beings. The best way
to ensure their protection in law is not by creating a

more active and mobilized system of legal protections

We have dignity not because
we have willed, evolved,
or merited it, but because
God has graciously chosen
to confer it upon us, when
he did not need to do so.

(i.e., by adding more rights), but by proclaiming and
defending a robust understanding of the human per-
son. And here, the Christian is on solid ground.

IMAGO DEI, HUMAN DIGNITY,
AND LOVE OF NEIGHBOR

Human beings are the center of God’s creation and nature;
“all things were created on behalf of man.** Our creation in
the image of God “forms the deep ontological foundation
of a Christian theory of human
dignity, human worth, and human
rights”* Dignity (despite its no-
torious ambiguity) here refers to
the inherent worth of the person,
who is someone, not something.”
“Human dignity has no biological
‘reason, but having dignity does
come with biological member-
ship in the family” of human be-
ings.? Our dignity is found in our
having been created, that is, on
our dependence on God and in
our unnecessary creation. We have
dignity not because we have willed, evolved, or merited it,
but because God has graciously chosen to confer it upon
us, when he did not need to do so.”” It follows that human
dignity is transcendental. “For one reason and one reason
only human beings possess what we call ‘dignity; because as
moral beings they represent the Absolute.”®

The invaluable consequence of this firm foundation is
a proper grounding of human rights. Human dignity does

Williams, supra note 14.
20
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22
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Witte, supra note 15, at 41. Christian calls for abandonment bring to mind a wonderfully Chestertonian response: “The more modern
type of reformer goes gaily up to [a fence or gate erected across a road] and says, ‘I don'’t see the use of this; let us clear it away.’ To which
the more intelligent type of reformer will do well to answer: ‘If you don’t see the use of it, I certainly won't let you clear it away. Go away
and think. Then, when you can come back and tell me that you do see the use of it, I may allow you to destroy it.”

Tue DrIFT FROM DoMESTICITY (1929), REPRINTED IN IN DEFENSE OF SANITY: THE BEST Essays o G.K. CHESTERTON

173 (DALE AHLQUIST ED., IGNATIUS PRESS 2011).

G.K. CHESTERTON,

Johannes van Aggelen, Developing a Universal Juridical Conscience: Trindade Offers a Viable Agenda for the 21st Century, 37
Case W. REs. J. INT'L L. 41, 46-47 (2005), QUOTING ANTONIO AUGUSTO CANGADO TRINDADE, 3 TRATADO DE DIREITO
INTERNACIONAL DOS DirEITOS HUMANOS (SERGIO ANTONIO FABRIS ED., 2003).

Id.

Johann Gerhard, Loci Theologici IV, Locus 9, in THE DOCTRINE OF MAN IN THE WRITINGS OF MARTIN CHEMNITZ AND
JOHANN GERHARD 29 (HERMAN A. PREUS AND EDMUND SMITS EDS., COLACCI, SATRE, PREUS, STAHLKE, AND NARVESON
TRANS., CONCORDIA PUB. HOUSE 2005).

Witte, supra note 15, at 1S.

See Williams, supra note 14, at 118.

ROBERT SPAEMANN, LOVE & THE D1GNITY OF HUMAN L1FE: ON NATURE AND NATURAL LAw 28 (WM. B. EERDMANS PUB.
Co.2012).

See JEFFREY A. BRAUCH, FLAWED PERFECTION: WHAT IT MEANS TO BE HUMAN & WHY IT MATTERS FOR CULTURE,
Pouvrrics, AND Law 25 (LExHAM PrESs 2017).

Spaemann, supra note 26, at 44.
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not describe human rights, but is the very basis of human
rights. Because all human beings have been created by God
with inherent worth (dignity), no one may decide whether
or not another human being has human rights. “Human
rights depend on the fact that no one is authorized to define
the circle of those who are entitled to them and those who
aren’t”” Human dignity and human rights are beyond bar-
gain, non-negotiable. It is by possession of this dignity that
we can talk about human rights in the first place, “for only
on this condition does it lie beyond the discretion of some
human beings to ascribe or deny human rights to others.”*

Christians would likewise do well to think and
speak more deeply about the human person. Indeed,
rights theory ultimately stands or falls with its under-
standing and treatment of the human person.’' Rights
ought not depend “on an individualistic notion of
man but rather on his essentially relational and tran-

scendent character.”®

More specifically, we should
distinguish between an individual as “a single unit in
a homogenous set, interchangeable with any other
member of the set,” and a person, who is unique and
irreplaceable—unrepeatable.*® The human person is
properly located at the center of our rights discourse
when we consider what is unique to each person as
well as common to the human condition.* John Finnis
summarizes this idea nicely by explaining that human
dignity and equality are based on the fact that “each
living being possesses, actually and not merely poten-
tially, the radical capacity to reason, laugh, love, repent,
and choose” as a unique person.*

This clearly calls us to affirm human dignity,
but we need not simultaneously affirm “expressive
individualism.”* In fact, proliferation of the sort of inhu-
man rights described above relies on our tacit support
(ie., our silence) in the face of such aggressive indi-
vidualism. But to respect one’s human dignity “does not
mean to respect his particular inclinations as an expres-
sion of his dignity”*’

Ultimately, the proper understanding of human na-
ture, and the consequent treatment of each person in
his human rights, depends on love of neighbor. Human
rights are not simply about individual rights claims,
but rather “what we have a duty to give to, or protect
in, others. Rights thus become an obligation of justice
and mercy, a ‘means’ in pursuit of the common good,
a matter not just of strict justice, but also friendship.”*
This properly orients our human rights discourse and
advocacy around the most effective protection of the
dignity of the human person—not simply “the mini-
mal conditions necessary for that dignity” (i.e., the right
to have rights; economic welfare; etc.) but the condi-
tions within which virtue and human flourishing can be
nourished.* Love of neighbor is eminently relevant to
a proper understanding of human rights; it is “an ambi-
tion to ensure the true good of another person”—that is,
the good (worth) of that person as well as the particular
goods that person needs.*” Spaemann frames this ambi-
tion beautifully: “Each human being is an imago Dei, and
the one who offers his life for him never does something

meaningless in doing so.”*!

» ROBERT SPAEMANN, ESSAYS IN ANTHROPOLOGY: VARIATIONS ON A THEME 22 (GUIDO DE GRAAFF AND JAMES MUMFORD

TRANS., CASCADE Books 2010.
% Id. at 93.
3 Williams, supra note 14, at 10S.
2 Id.
3 Id. at 129.
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ETHNA REGAN, THEOLOGY AND THE BOUNDARY D1sCOURSE OF HUMAN R1GHTS 31 (GEORGETOWN UNI1V. PRESS 2010).

John Finnis, Abortion, Natural Law, and Public Reason, in NATURAL Law AND PuBLIC REASON 91 (ROBERT P. GEORGE AND
CHRISTOPHER WOLFE EDS., GEORGETOWN UN1v. PRESS 2000).

“The idea that we are all made in the image of God is vital to Christian ethics, especially in connection to the unborn, the vul-
nerable, and the infirm. This should...lead us to reflect on how we might affirm such universal dignity without the problems of
expressive individualism.” Carl R. Trueman, Blessing When Cursed, FIRsT THINGS (JUNE 14, 2019), https://www.firstthings.
com/web-exclusives/2019/06/blessing-when-cursed.

Spaemann, supra note 26, at 36.

Regan, supra note 34, at 18.

Id. Likewise, as understood in the Universal Declaration and all human rights treaties, “a right is a human right if the fundamental
rationale for establishing and protecting the right is that conduct that violates the right violates the ‘act towards all human beings
in a spirit of brotherhood’ imperative” laid out in the Universal Declaration itself. MICHAEL J. PERRY, HUMAN RIGHTS IN THE
CONSTITUTIONAL LAW OF THE UNITED STATES 28 (CAMBRIDGE UN1v. PRESS 2013).

Karol Wojtyla, Love AND REsPONSIBILITY 272 (H.T. WILLETTS TRANS., IGNATIUS PRESS REPRT. ED. 1993) (1960).
Spaemann, supra note 26, at 18.
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That model ought to guide Christian thinking about
human rights. This issue of the Journal seeks to expound
that model and therefore approaches key issues in human
rights from a thoroughly Christian perspective. You will
not find any unified “Christian theory of human rights,”
but rather a general examination—from lawyers, academ-
ics, and advocates—at how the Christian worldview influ-
ences and encourages our attention to human rights. Elyssa
Koren and Paul Coleman, both international lawyers, argue
for the continued relevance of the Universal Declaration as
the definitive benchmark for protecting fundamental hu-
man rights—and countering the call for false rights. Angus
Menuge trains a philosopher’s careful eye on the modern
and postmodern philosophies that attempt to support
those false rights, and argues the case that Christian the-
ism provides the more compelling and legitimate founda-
tion for human rights. Similarly, Grégor Puppinck presents
an in-depth analysis of two competing theories of human
nature and human dignity, highlighting the danger to hu-
man beings in a theory of “disembodied dignity” Offering
an advocate’s practical perspective, Ewelina Ochab details
the issue of global persecution based on religion or belief—
particularly affecting religious minorities—and considers
appropriate responses to atrocities. Finally, Barry Bussey
builds the case for respecting the personal and moral opin-
ions of judges and protecting the judicial conscience.

We must keep the emphasis of human rights on hu-
man beings. I am hopeful that this issue will provide
needed encouragement and resources “to rescue the
substance of the human”#* as the foundation for hu-
man rights.

Andrew R. DeLoach (JD, California Western School of Law)
serves as Assistant Professor and Director of the Center for
Human Rights at Trinity Law School in Santa Ana, CA.
He teaches courses in Human Rights; Jurisprudence; Wills,
Trusts & Estates; and Legal Research and Writing. He is
Director and Professor of the summer International Human
Rights program in The Hague, Netherlands and Strasbourg,
France, where he is a fellow of the International Academy
of Apologetics, Evangelism & Human Rights. Professor
DeLoach also oversees the Human Rights track of the MLS
program, for which he has created and taught courses in
International Human Rights Law, Philosophy and Theology
of Justice, and The Law of Genocide. He also teaches at
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hree years ago, in one of the many drab, win-
T dowless negotiation rooms of the United

Nations Human Rights Council in Geneva, del-
egates were negotiating a resolution on the protection of
the family. The room was divided along familiar lines—
African and other developing nations supported the res-
olution, and the cohort of Western secular nations were
outraged with the text.

At one point, a Western delegate took the micro-
phone and demanded to know where the contentious
language on the family had come from. She wanted to
know how delegates could talk of the family as being
the “natural and fundamental group unit of society,” and
warned the room that her delegation could not possibly
accept such terms. The African chair of the negotiation
gently pointed out that the language was taken verbatim
from the Universal Declaration of Human Rights. At
this point, the visibly embarrassed delegate retreated,
and a few chuckles broke out around the room. This
short episode was not only amusing, but also illustrative.

The Declaration was unanimously adopted in 1948
by the new UN General Assembly, consisting of fifty-
eight countries of global geographic representation. The
Declaration’s drafters appealed to the common intuition
that every person, regardless of circumstances, chal-
lenges, privileges, or merits, has an inherent value, equal
to that of all other persons. Respect for dignity became
the keystone of all human rights.

All philosophical agreement, however, ended here.
This lack of robust philosophical underpinnings has
allowed anything and everything to attain the status of
“human right” when couched in the language of dignity.
Real human rights remain in a state of desperate neglect,
and the complex human rights system born from the
Declaration looks tired and toothless.

If the root of today’s human rights crisis can be
traced back to the origins of the Declaration, so too can a
possible solution. Although unanswered questions have
resulted in a crisis of legitimacy, a return to the original
understanding of the Declaration may still be able to re-
orient the work of human rights toward the true com-
mon good.

THE UNIVERSAL DECLARATION
AND THE DISTORTION OF
HUMAN RIGHTS

By ELyssA KOREN AND PAUL COLEMAN

AGREEMENT WITHOUT
FOUNDATION

Regardless of one’s political or spiritual affinities, the
Declaration can be a challenging read for anyone with
a strong set of beliefs. This is because it follows no
one paradigm, abides by no single faith, and attempts
unity among wildly disparate groups. By applying to
everyone, it runs the risk of appealing to no one.

While many have criticized the Declaration for
various reasons, conservatives are perhaps most vocal
in their criticism today. With its layers of ambiguity
and fluid anti-discrimination language, it is easy to
see why the Declaration has been successfully cap-
tured by progressive forces to serve as the preeminent
reference for controversial agendas that run contrary
to the moral beliefs of many.

The Declaration attempts a universalist world-
view that addresses the most important human rights
questions of our time by, in large part, avoiding the
underlying foundations to the answers. Herein lies
both the main problem and the primary value of the
Declaration. Why do we have human rights? From
where do these rights come? What constitutes a fun-
damental human right? Such questions are tied to the
very core of our existence and what it means to be
human.

For religious believers, the source of our dignity
lies squarely in the divine. Without a unifying reli-
gious vantage, however, it is hard to agree on a firm
philosophical rationale for human rights.

Well aware of the difficulty of arriving at common
ground on a deep existential level, the international
architects of the Declaration chose to focus on mat-
ters of practical importance—namely, the urgency of
avoiding the kind of cataclysmic large-scale war from
which the world had just emerged. They therefore
secured its foundations on a more tenuous, but work-
able, base comprising nothing more than a shared
respect for human dignity. And so the Declaration
commences by stating that “recognition of the inher-
ent dignity and of the equal and inalienable rights of
all members of the human family is the foundation of
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freedom, justice and peace in the world.” This would
have to suffice, absent anything more profound on
which they could agree.

THE HIJACKING OF HUMAN RIGHTS
The lack of something more substantial to explain our
inherent dignity has allowed for the many manipula-
tions of the human rights framework that we see today.
The dignity solution has resulted in a human rights hi-
jacking, which, if left unchecked, could lead to the de-
struction of the entire project so carefully set in motion
by the Declaration. The proliferation of newly invented
“rights” in the name of dignity seems inevitable without
a solid footing on which to stand.

Itis not surprising that much of the fight over human
rights concerns our core physical and existential needs.
It is the very essence of the person that is up for debate.
Freedom, understood as the absence of any limitations,
represents the pinnacle of our modern ambitions, and
anything that stands in the way is branded as an ille-
gitimate shackling of the person and denial of human
rights. “Sexual rights,” abortion, the elimination of pa-
rental rights, and radical sexuality education for children
thus constitute the prevalent social issues in dispute at
the UN today.

We can see this most clearly through the distortion
of “the right to life” (Article 3). The UN Human Rights
Committee recently adopted its official interpretation
of what the “right to life” means. Their non-binding
but highly influential interpretation supports medical
practitioners’ euthanizing those who wish to “die with
dignity”” It also states that countries must allow “safe ac-
cess to abortion” in order to protect the right to life of
women, even though international law offers nothing
that implies a “right to abortion” and actually safeguards
unborn life. UN human rights bodies have nevertheless
pressured governments the world over to change laws on
abortion, in violation of the International Conference
on Population and Development (1994) Programme of
Action, which states that abortion be determined at the
level of national legislatures.

A similar story is unfolding with “LGBT rights.”
Article 1 of the Declaration states, “All human beings
are born free and equal in dignity and rights” Although
seemingly non-contentious, this statement is at the
forefront of the controversial push for “LGBT rights” at
the UN. Indeed, the UN’s primary multi-million-dollar
LGBT campaign is entitled “Free and Equal,” with all
manner of people pulled in to support this cause, includ-
ing the late Mother Teresa—an ardent defender of the
natural family.

A DECLARATION BUILT ON

FINDING CONSENSUS

The problem we see today is that anything can be misrep-
resented as a fundamental human right unless we either
finally arrive at a shared philosophical understanding
of the world or return to the drafters’ vision of a human
rights project with a consensus-led baseline of agreement
that is able to garner universal agreement. Given the im-
possibility of the former, it is high time we resume the
Declaration’s back-to-basics approach. Until then, the
project will continue to unravel as preference after prefer-
ence is labeled a “human right” under the guise of dignity.

We, therefore, return to the origins of the Declaration
in search of answers. Its success stemmed largely from
the fact that it was so desperately needed—the horrors
of global war propelled forward what would otherwise
have been an impossible task. Participating countries
showed an indisputable willingness to make it work,
resorting to basic commonalities rather than lofty am-
bitions in order to come to agreement. Today, the fight
over controversial agendas has subsumed both the sense
of urgency and the desire for consensus that drove the
Declaration to completion.

The battle of political and civil rights versus eco-
nomic and social rights provides a striking example of
the drafters’ commitment to solving impasses. The con-
servative stance, championed by the United States, was
that attributing the status of a right to economic and
social provisions such as good housing or leisure time
imposed unwarranted obligations on states and ran the
risk of weakening fundamental rights. The fear was that
this would allow countries to pick and choose their fa-
vorite rights to promote. The USSR and its allies saw
no problem with elevating economic and social rights
to the same status as civil and political rights, and they
wanted to impose clear obligations on states to guaran-
tee these rights. This marked a serious divergence that
easily could have put an end to the entire project.

As a result of skillful compromise, the full gamut of
rights ultimately was included, but the economic and
social were preceded by an accompanying paragraph
(Article 22), which assuaged conservative concerns.
By stating that they were to be realized “in accordance
with the organization and resources of each State,” it
limited the economic and social rights in such a way
so as to facilitate conservative agreement. At the same
time, the rights were labeled as “indispensable” to meet
the demands of the USSR. While not perfect for either
side, this approach reflected the intent of the drafters to
achieve mutual agreement wherever possible, ultimately
resulting in the successful adoption of the Declaration.
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The success of the human rights project at the inter-
national level is contingent on our ability to return to
the baseline—the protection of the core rights outlined
in the Declaration. Countries are free to fight out issues
of moral concern in their own legislatures and courts.
This is the self-determination inherent in the principle
of sovereignty on which the international order is based.
At the international level, however, given that we still
lack a shared understanding of the ultimate answers, the
principle of consensus that worked seventy years ago is
still the only way forward.

THE CONTINUED RELEVANCE

OF THE DECLARATION

As John Paul II observed, the greatest contribution of
the Declaration is the “radical” and novel vision that
disregard for human rights directly correlates with war.
When human rights are violated, it “destroys the organic
unity of the social order and it then affects the whole
system of international relations.” This is the key con-
tribution we must safeguard today. It is imperative that
we uphold the Declaration as the definitive benchmark
for international agreement on human rights. We must
empbhasize its actual language, while continuing to de-
nounce illegitimate interpretations.

Despite its susceptibility to manipulation, the
Declaration’s enormous contributions cannot be dimin-
ished. Its unequivocal affirmation of core rights such as
freedom of religion and belief (both in private and “in
community with others”) has held countries to a legal
standard that previously did not exist. Although the
Declaration is not a treaty, and therefore does not have
teeth of its own, the international human rights instru-
ments that flowed from it do have binding force. The
Declaration can thus be credited for the many legal vic-
tories we see around the world today.

Conservatives cannot afford to abandon the institu-
tions of power that seek to redefine human rights for the
entire world. While the roar of false rights likely will not
diminish, it is by standing firm in defense of fundamen-
tal freedoms that we can hope to see progress in the fight
to end global human rights abuses. The temptation may
be to forsake the international institutions and resist any
appearance of assimilation with progressive agendas.
The best solution, however, is to stay in the fight and
proceed with the best and most truly universal resource
at our disposal—the Declaration.

This essay originally appeared at Public Discourse: The
Journal of the Witherspoon Institute (www.thepublicdis-
course.com) and is reprinted with kind permission.
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tthe 2019 meeting of the IVR World Congress in
Lucerne, several participants expressed concern
hat the human rights movement is losing mo-
mentum. In his plenary address, John Tasioulas, Chair of
Philosophy, Politics, and Law at King’s College, London,
argued that a major reason for this is the proliferation
and trivialization of human rights claims. The driving
motivations for the Universal Declaration of Human
Rights (UDHR) were the Nazi atrocities, “barbarous
acts which have outraged the conscience of mankind.” In
response, the UDHR insists that all human beings have
“inherent dignity” and “equal and inalienable rights.”
But subsequent generations in Western democracies
have typically had no direct experience of these atroci-
ties, the modernist philosophy of Naturalism has made
people skeptical that all human beings have dignity (es-
pecially the unborn and the cognitively impaired), and
the postmodernist philosophy of Autonomy celebrates
the development of the “inner self,;” whose desires be-
get a bottomless pit of “rights” of self-actualization.” As
a result, rights discourse has shifted from the UDHR’s
focus on the fundamental liberties due to all human be-
ings to such tendentious claims as the “right” to abortion
on demand, the “right” to redefine marriage, the “right”
not to hear offensive speech, and even the “right” of a
biological man claiming to be a “trans woman” to receive
Brazilian waxing of the genitals.® This confused and con-
fusing situation has caused a crisis of credibility for hu-
man rights discourse.

This article considers how we should respond to
this crisis. First, I briefly reflect on the great promise
of the original understanding of universal, equal hu-
man rights enshrined in the UDHR. Then I argue that
modernist Naturalism is incompatible with this under-
standing. Next, I maintain that postmodern Autonomy
also fails as a ground for human rights, because it re-
sults in inconsistent, conflicting claims, and worse,
threatens to reverse uncontroversial gains that have

" HUMAN RIGHTS AND THEIR
COUNTEREFEITS

already been made. Finally, I propose that it is only in
Christian theism that legitimate human rights find a
secure foundation.

THE PROMISE OF HUMAN RIGHTS
While avoiding any discussion of their ultimate justifica-
tion, the UDHR provides a robust articulation of human
rights. It asserts that a special dignity is inherent simply
in being human—which makes irrelevant distinctions
of race, sex, religion, or socio-economic status—and is
not grounded in our physical and psychological abilities.
This dignity is universal and equally shared, prohibiting
any form of discrimination or unequal treatment.

The focus of the UDHR is not tribes united by
shared interests but the entire “human family” This
universal egalitarianism provides an “expanding circle”
model that supports consistent progress in human rights
protections. Discrimination on the basis of sex, race,
and religion is clearly condemned (Article 2), and the
expansion of equal protection to neglected groups does
not require those already protected to give up their le-
gitimate rights. Thus, allowing women to inherit prop-
erty or to vote did not remove these rights from men;
ending the slavery and segregation of African Americans
did not withdraw any liberties from other racial groups;
and allowing religious groups freedom of conscience
and the ability to live out their faith respects the liberty
of rival religions and the conscience of those opposed to
religion in general.

The reason for the consistency of this expanding
circle model is that it depends on a single trait—human
dignity—shared equally by all human beings, and not
on the particular, distinguishing features (characteris-
tics, interests, and claims) that vary between particular
tribes of human beings. That does not mean these dis-
tinguishing features are unimportant or that they do not
frequently contribute to the richness of our common life

! G.A.Res. 217 (III) A, pmbl., Universal Declaration of Human Rights (Dec. 10, 1948).

For an in-depth discussion of the origin and development of the doctrine of the “inner self,” see FrRancis FUKUYAMA,

IDENTITY: THE DEMAND FOR DIGNITY AND THE POLITICS OF RESENTMENT (FARRAR, STRAUS, AND GIROUX 2018).
*  Rex Murphy, B.C. groin waxing case is a mockery of human rights, NAT1I0NAL PosT (JuLy 19, 2019), https://nationalpost.

com/opinion/rex-murph

roin-waxing-case-is-a-mockery-of-human-rights.
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together. But they cannot be the foundation of human
rights, because human beings do not exemplify them
equally and universally.

The rise of the new slavery, sex-trafficking, and
ethno-religious persecution and genocide show how far
our world has drifted from implementing the ideals of
the UDHR. Article 3, which affirms a universal right to
life, is flatly inconsistent with the permissive abortion
laws of most western democracies. But the promise of
the UDHR remains great. If more citizens, governments,
and law-makers embrace it, the UDHR still provides a
blueprint for consistent reforms and progress that would
make our world more just and peaceful. Sadly, the vision
of the UDHR is threatened by modernist and postmod-
ernist philosophies that undermine its central tenet, the
inherence of human dignity, and offer in exchange only
counterfeit human rights.

MODERNIST NATURALISM:

A FAULTY FOUNDATION

According to Naturalism, the world described by the
natural sciences is all there is. This is very difficult to
reconcile with the idea of human rights, since such
rights can exist only if there are moral obligations, and
these obligations find no foundation in a naturalistic
world. The general problem is that natural scientific
theories make no reference to final causes (i.e., goals
or purposes): they simply tell us what kind of matter
composes various objects and how events are related to
one another by efficient causes. Suppose we consider
two acts, a supreme act of kindness and a horrific act of
torture. Natural science can note the different arrange-
ments and motions of particles involved in the two acts,
but has no resources to tell us that the first act was right
and the second act was wrong. Without final causes, we
cannot say that the act of kindness contributed to any
goals, such as human flourishing or obedience to divine
will, or that the second action frustrated such goals. As
a result, attempts to ground ethics in nature routinely

run into the naturalistic fallacy: they make an invalid in-
ference from natural facts about the way things are, to
moral conclusions about the way they ought to be. That
an action is cruel does not show that it is wrong unless
we add the premise that we are not supposed to be cruel.
But this appeals to final causes that natural science does
not recognize.

Some ethical naturalists have conceded this point,
arguing for a subjectivist® or a constructivist® ethics. But
these views deny the existence of objective moral values
and human rights. Other ethical naturalists claim that
objective moral values and human rights supervene on
the natural facts. For example, Erik Wielenberg claims
that an action’s being cruel makes it wrong.® Wielenberg
and other naturalistic moral realists argue that the natu-
ral history of human beings explains the emergence of
features like consciousness and rationality that both
confer special dignity on human beings and allow them
to know they have such dignity. This approach to ethics
traces back to the work of Charles Darwin, who thought
that morality emerged from the evolution of human so-
cial instincts.”

Elsewhere, I have offered in-depth refutations of
Evolutionary Ethics (EE),® and of Erik Wielenberg’s
ingenious account.” Here I will offer two of the major
reasons why it is not plausible to ground human rights
in natural history.

THE CONTINGENCY PROBLEM

The most fundamental problem for an evolutionary ac-
count of human rights is that it makes human worth de-
pend on the details of natural history. Darwin himself
recognized this contingency:

If...men were reared under precisely the same
conditions as hive-bees, there can hardly be a
doubt that our unmarried females would, like
the worker-bees, think it a sacred duty to kill
their brothers, and mothers would strive to kill
their fertile daughters; and no one would think

See, e.g., the denial of objective moral values in: FRIEDRICH NIETZSCHE, TWILIGHT OF THE IDOLS, IN THE PORTABLE

NieTZSCHE (WALTER KAUFMAN ED. AND TRANS., PENGUIN Books 1976) (1888); JEAN-PAUL SARTRE, EXISTENTIALISM

1s A HumaNnisM (YALE UNIVERSITY PRESs 2007) (1945); and J. L. MACKIE, INVENTING RIGHT AND WRONG (PELICAN

Booxks 1977).

5 Sharon Street, A Darwinian Dilemma for Realist Theories of Value, 127 PHIL. STUD. 109, NO. 1 (2006).

University Press 2014).

ERIK WIELENBERG, ROBUST ETHICS: THE METAPHYSICS AND EPISTEMOLOGY OF GODLESS NORMATIVE REALISM (Oxford

CHARLES DARWIN, THE DESCENT OF MaN (Prometheus Books 1998) (1871).
Angus J. L. Menuge, Why Human Rights Cannot be Naturalized: The Contingency Problem, in LEGITIMIZING HUMAN RIGHTS:

SECULAR AND RELIGIOUS PERSPECTIVES 57-78 (Angus J. L. Menuge ed., Routledge 2016).

Angus J. L. Menuge, Alienating Humanity: How Evolutionary Ethics Undermines Human Rights, in THE NATURALNESS OF

BeLiEF: NEW Essays ON THEISM AND RATIONALITY 107-122 (PauL COPAN AND CHARLES TALIAFERRO EDS., Lexington

Books 2019).
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of interfering. Nevertheless, the bee, or any other
social animal, would gain in our supposed case...
some feeling of right or wrong, or a conscience.
For each individual would have an inward sense
of possessing certain stronger or enduring in-
stincts, and others less strong or enduring.... In
this case an inward monitor would tell the animal
that it would have been better to have followed
the one impulse rather than the other. The one
course ought to have been followed, and the
other ought not; the one would have been right

and the other wrong....

While in fact human beings do not see (select acts
of) fratricide and female infanticide as moral duties,
had they been raised like hive-bees, and depended for
survival on that kind of social organization, they would.
On one reading of Darwin, Strong EE, he is saying that
in this counterfactual scenario, fratricide and infanticide
would have been right: given a different natural history,
the moral facts would have been different. On another
reading, Weak EE, Darwin is only saying that our moral
psychology might have been different (we might have
had different moral beliefs), regardless of the moral facts.

However, neither Strong EE nor Weak EE provides
an adequate justification for a robust defense of human
rights in the spirit of the UDHR. Strong EE faces an
ontological problem: it seems incompatible with the ex-
istence of human rights. Weak EE faces an epistemologi-
cal problem: even if human rights exist, it does not seem
we could ever know them.

To see the problem, consider the basic human right
to life (UDHR Article 3). According to Strong EE, even
if it is true in the actual world that brothers and female
infants have a right to life, that is only a lucky accident,
for if humans had been raised like hive-bees, they would
have no such right. But this means that the right to life
is not inherent in being human: one must be the right
kind of human, one that has been raised in the right way.
It also means that human rights are not inalienable. For
suppose that a statist tyrant, enamored of entomology,
decides that henceforth, all human beings must adopt
the living organization of hive-bees. Over time, this
would have the consequence that brothers and female
infants would lose the right to life; so the right to life can
be lost.

Now one might object that the hive-bee scenario
is far-fetched. But in fact, even in the actual world, it is
easy to find examples of societies which have claimed

that a highly discriminatory social organization is neces-
sary for their “way of life”: old and new forms of slav-
ery, apartheid, the caste system, child labor, and even,
under the Nazi Aktion T4 program, the elimination of
mentally and physically unfit individuals deemed “life
unworthy of life”!! All of these modes of social organi-
zation can claim that the overall “fitness” of the com-
munity is enhanced by denying basic human rights to a
minority. Once rights are tethered to the contingencies
of how humans live, there is no foundation for universal,
equal, and inalienable rights: they cease to exist.

Now consider Weak EE. Weak EE does not claim
that the moral facts depend on natural history, so it is
consistent with the existence of human rights. But if
our moral sense depends on natural history, that sense
is too unreliable to ground knowledge of human rights.
Suppose we believe that brothers and female infants
have a right to life, and that belief is true. Still, we can-
not claim our belief in knowledge because its source is
unreliable: had we been raised like hive-bees we would
naturally have the false belief that brothers and female
infants do not have a right to life. It is axiomatic in epis-
temology that there is a difference between a lucky guess
that happens to be true (e.g., guessing the right answer
on a multiple-choice test) and knowledge: one cannot
know that p unless the belief that p is grounded in the
(or a) reason why p is true. So Weak EE fails to explain
our knowledge of human rights, and this undermines
our confidence in human rights discourse.

THE VARIABILITY PROBLEM

As understood by the UDHR, human rights are uni-
versal and equal. To be consistent, moral realists who
embrace Naturalism must ground human rights in the
natural characteristics of human beings. But the prob-
lem is that these characteristics vary in unacceptable
ways between human beings, so if human dignity super-
venes on these characteristics it will not be universal or
equal. Physical characteristics of strength and size differ
enormously between human beings and some of them
are paralyzed or afflicted with disabilities. Likewise, con-
sciousness and rationality are not evident in the early
stages of fetal development, the comatose, or those suf-
fering severe psychological impairments.

Whichever characteristic we choose to ground
human dignity, some human beings will not possess
the characteristic at all, and some will possess it to a
higher degree than others. So, as J. P. Moreland asks,

10 Darwin, supra note 7, at 102-103.

' See Robert Jay Lifton’s harrowing account in THE NAz1 DOCTORS: MEDICAL KILLING AND THE PSYCHOLOGY OF

GENOCIDE (Basic Books 1986).
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“Why should we treat all people equally in any respect
in the face of manifest inequalities among them?”"?
Naturalism seems to force us to the conclusion that
there are no universal, equal human rights, undermin-
ing Strong EE. Weak EE is also in trouble, because even
if human rights do somehow exist, Naturalism has no
credible account of how we could come to know them.
On Naturalism, all knowledge must emerge from the
causal interactions of brains with their environments
as understood by empirical natural science. But dignity
and justice are value properties, and “value properties
are not empirically detectable nor are they the sorts of
properties whose instances can stand in physical causal
relations with the brain.”*?

Naturalism cannot deliver authentic human rights. It
can only offer the counterfeit of rights which are neither
universal nor equal, and which cannot be known.

POSTMODERN AUTONOMY:
INCOHERENCE AND

INTRACTABLE CONFLICT

At first sight, the postmodern ethic of Autonomy might
seem to be more promising. Perhaps we can ground hu-
man rights in the each individual’s quest to actualize his
or her potential. As Francis Fukuyama points out, this
idea traces to Rousseau, who argued that social conven-
tions were obstacles to the development and flourishing
of the individual’s “authentic inner self,” which is “intrin-
sically valuable”'* At the legal level, Rousseau’s idea is
reflected in a series of US legal decisions on abortion
and same-sex marriage, which connect dignity to the
ability to make choices without obstruction by prohibi-
tive legislation.

In Planned Parenthood v. Casey, the right to abortion
is grounded in the dignity of choice: “Part of the consti-
tutional liberty to choose is the equal dignity to which
each of us is entitled.”"® This dignity is found not merely

in the ability to choose actions, but in the ability to de-
fine the meaning of one’s life:

At the heart of liberty is the right to define one’s
own concept of existence, of meaning, of the uni-
verse, and of the mystery of human life. Beliefs
about these matters could not define the attri-
butes of personhood were they formed under
compulsion of the State.'¢

On this new understanding, the law must not ob-
struct individuals’ personal development (provided it
does no harm to others), as this violates a person’s au-
tonomy. While autonomy is an objective dimension of
human beings that precedes the state, the law can help or
harm our dignity by permitting or obstructing autono-
mous choices. It can also dispense dignity in two other
senses of the word—dignity-as-respect, and dignity-as-
status—by giving people the respect and status associ-
ated with legal recognition of their preferred lifestyle."”
In this sense, United States v. Windsor argued that New
York’s decision to permit same-sex couples to marry re-
spected their decisions and “conferred upon them a dig-
nity and status of immense import.”'®

Developing the idea of the autonomous self,
Obergefell v. Hodges maintains that “the decision whether
or not to marry is among life’s momentous acts of self-
definition.”"” Autonomy is here understood as grounding
not merely freedom of action but also freedom to define
the kind of person one’s inner self wants to become (in
this case, a married person). Were the law not to support
same-sex couples seeking marriage, it “would disparage
their choices and diminish their personhood” and also
“harm and humiliate” their children.?!

According to this line of thought, which we may
call “the new dignity jurisprudence,” human dignity is
rooted in the power to determine autonomously what
kind of person one would most like to be, and to have
one’s lifestyle choices recognized and respected by the

12 J.P. MORELAND, THE RECALCITRANT IMAGO DEI 144 (SCM PrEss 2009).

B Id. at 149.
Fukuyama, supra note 2, at 10.

1S Planned Parenthood of Se. Pa. v. Casey, S0S U.S. 833,920 (1992) (Stevens, J., concurring in part and dissenting in part).

6 Id. at 851.

114 (Harvard University Press 2012).
8 United States v. Windsor, 570 U.S. 744, 746 (2013).

For a careful distinction between various senses of “dignity,” see MICHAEL ROSEN, DIGNITY: ITS HISTORY AND MEANING

1 Obergefell v. Hodges, 135 S. Ct. 2584, 2599 (2015) (quoting Goodridge v. Dep't. of Pub. Health, 440 Mass. 309, 322 (2003)).

20 Obergefell v. Hodges, 135 S. Ct. at 2602.
?' Id. at 2590.
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state. The law therefore becomes a partner in each indi-
vidual’s quest for self-actualization.

An obvious problem is that this notion of dignity
shares the defect of naturalistic theories of human rights:
it depends on a capacity—autonomy—that not all hu-
man beings have, and which human beings may have in
varying degrees. The fetus and even newborn infants have
little or no autonomy and neither do those children and
adults afflicted with various psychological impairments,
some of which may make them incompetent either to give
evidence or be tried in a court of law. So autonomy fails to
grant universal and equal human rights.

But even if this objection can be overcome, autonomy
is a poor basis for human rights for several other reasons:
it leads to arbitrary and inconsistent outcomes, intrac-
table conflict, and the erosion of
uncontroversial progress that has
already been made.

ARBITRARY AND
INCONSISTENT

OUTCOMES
Casey holds that the permissi-
bility of abortion is necessary
to allow a mother to choose a
meaning of life that does not
include having a particular
child. The problem is that no
reason has been given to privi-
lege the mother’s decision over
that of other actors, who could
argue that the meaning of life they choose can only be
fulfilled if the mother does have a child. Those self-
identifying as fathers, grandmothers, and grandfathers
can use exactly the same ground (the right to realize
their self-chosen identity) to argue that the mother
should have the child, which she is using not to have it.
Likewise, the reasoning used in Obergefell is clearly
arbitrary and inconsistent. It claims that marriage must
be redefined to include same-sex couples so that their
choice to define themselves as married people is not
disparaged. But as Chief Justice Roberts pointed out, if
autonomy is the only ground for determining the proper
meaning of marriage, this change in the definition of
marriage is arbitrary:

Although the majority randomly inserts the ad-
jective “two” in various places, it offers no rea-
son at all why the two-person element of the
core definition of marriage may be preserved

[A]utonomy is a poor
basis for human rights for
several ... reasons: it leads to
arbitrary and inconsistent
outcomes, intractable

conflict, and the erosion of

has already been made.

while the man-woman element may not.... It is
striking how much of the majority’s reasoning
would apply with equal force to the claim of a
fundamental right to plural marriage. If “[t]here
is dignity in the bond between two men or two
women who seek to marry and in their autonomy
to make such profound choices,”...why would
there be any less dignity in the bond between
three people who, in exercising their autonomy,
seek to make the profound choice to marry?*

Plural marriage, self-marriage, marriage to pets, cars,
sports, and political ideologies could all be justified by
the same reasoning used to advance same-sex marriage.
And in fact, this reasoning would also justify traditional
marriage! For when Obergefell
redefined marriage, it redefined
it for everyone, including those
who are repelled by an estate
that is open to same-sex cou-
ples and who seek exclusively
opposite-sex marriage. They can
argue that their autonomous
quest for self-realization has
been thwarted and disparaged
by the removal of the estate that
they seek.

uncontroversial progress that

INTRACTABLE
CONFLICT

The arbitrary and inconsistent

nature of the new dignity ju-
risprudence is a recipe for intractable conflict. The rea-
son is that directly opposite outcomes may be justified
by the same general ground of autonomy. Instead of a
consistent, expanding circle model of human rights, the
law descends into a new tribalism of competing identity
claims. The same ground used to permit abortion for
those who do not want a child can be used to prohibit
abortion by those who do want that child. The same
ground used to modify traditional marriage to cater to
some people’s desires can be used to reinstate traditional
marriage to cater to other people’s desires. As Fukuyama
warns, as our society splinters into ever smaller identity
groups, the idea of universal human rights is supplanted
by demands to advance the agenda of self-chosen tribes:

Identity politics...engenders its own dynamic,
by which societies divide themselves into smaller
and smaller groups by virtue of their particular
“lived experience” of victimization.... This has

2 Id. at 2621-22 (Roberts, ], dissenting).
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created demands for recognition on the part
of groups who were previously invisible to the
mainstream society. But this has entailed a per-
ceived lowering of the status of the groups they
have displaced, leading to a politics of resent-
ment and backlash.”

EROSION OF PROGRESS
The clearest proof that something is terribly wrong with the
new dignity jurisprudence is that it has already abridged or
reversed uncontroversial progress in the expansion of hu-
man rights protections. For example, a great advance for
the human rights of women was the recognition that their
exclusion from many sports and athletic teams and events
violated their human right to equal treatment. On June
23, 1972, President Nixon signed into law various educa-
tion amendments, including Title IX, which forbade any
sex-based discrimination in institutions that receive federal
funding. As a result of this reform, there has been a tremen-
dous increase in the participation of women in athletic
and sports teams and events. However, in May 2016, the
Department of Education sent a “Dear Colleague Letter”
which asserted that Title IX “encompasses discrimination
based on a student’s gender identity, including discrimi-
nation based on a student’s transgender status.”* This led
many public facilities to permit students to use the locker
rooms and restrooms of the gender with which they identi-
fied, even if that differed from their biological sex at birth.
Although this letter was subsequently rescinded,*
there is currently no settled policy on transgender is-
sues, and a number of athletic and sporting organiza-
tions have allowed transgender athletes to compete,
most often individuals born male who self-identify as
female, and who maintain less than a maximum level of
testosterone. Allowing such individuals to participate in
women’s teams and events has already led to a signifi-
cant backlash at high schools in the seventeen states that
currently permit them to compete without restrictions
(such as required sex-reassignment surgery or hormone
therapy) against cisgender girls (those whose gender co-
incides with their biological sex at birth), on the grounds

that the transgender individuals have unfair advantages
in natural speed, size, and strength.” In the name of
recognizing the alleged right of biological males to self-
identify as females, the uncontroversial advances of cis-
gender females to increased participation in sports and
athletics are now being seriously eroded, as women who
would have previously qualified for teams and scholar-
ships now fail to do so.

A more ominous example concerns the basic right of
women to free assembly without threat of sexual molesta-
tion. Enormous strides have been made in protecting this
right, but they are now being seriously challenged by the
alleged rights of immigrants not to be stigmatized for be-
havior at variance from a country’s established norms. On
New Year’s Eve, 2015, women attending a public celebra-
tion suffered the trauma of mass groping and sexual viola-
tion in Cologne, Germany.” Many complaints were made
that both the celebration’s organizers and council officials
delayed reporting the assaults to the police to avoid the
appearance of discriminating against migrants. If true, it
suggests a view of rights on which self-identifying as the
member of a different culture with a different understand-
ing of morality and the law permits abridging the basic,
hard-won rights of women to assemble without fear of
sexual abuse. This violates the expanding circle model of
universal, equal rights enshrined in the UDHR.

Autonomy cannot deliver authentic human rights. It
can only offer the counterfeit of arbitrary, inconsistent,
and conflicting rights claims, and can even reverse previ-
ous advances.

CHRISTIAN THEISM: THE TRUE
FOUNDATION OF HUMAN RIGHTS

The antidote to the counterfeit rights of modernism and
postmodernism is found in Christianity. The Bible does
not base special human dignity on the variable natural ca-
pacities and desires of human beings, but rather on God’s
unconditional pro-attitude to all mankind. This attitude is
reflected in several biblical teachings. All human beings,
without exception, are specially made in the image of God
(Gen 1: 26-27; Psalm 8: 5-8), and that fact is not affected

23

Fukuyama, supra note 2, at 164-1685.

#* US.Dep't of Educ. and U.S.Dep'’t of Justice, Dear Colleague Letter on Transgender Students (May 13,2016), at 1, https://
www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf.

5 U.S. Dep’t of Educ. and U.S. Dep't of Justice, Dear Colleague Letter (February 22,2017), at 1, https://assets.document-
cloud.org/documents/3473560/Departments-of-Education-and-Justice-roll-back.pdf.

26

Associated Press, Transgender high school athletes spark controversy, debate in Connecticut,

Fox News (February 25, 2019), https://www.foxnews.com/sports

transgender-high-school-athletes-spark-controversy-debate-in-connecticut.

27

Justin Huggler, Cologne assault: “They were groping us and trying to pull us away’, says teenage victim, DAILY TELEGRAPH

(JaNuARY 6, 2016), https:/ /www.telegraph.co.uk/news/worldnews/europe/germany/12085681/Cologne-assault-They-

were-groping-us-and-trying-to-pull-us-away-says-teenage-victim.html.
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by any particular capacity we do or do not have, and is
equally shared by all human beings. In the incarnation,
God became a human being, and not some other crea-
ture, like a cat or a tree; and now for all eternity, the person
of Christ unites a divine and a human nature. This shows
Godss special solidarity with all human beings (Hebrews
2:17). And Christ came to die for our sins, because God
“desires all people to be saved and to come to the knowl-
edge of the truth” (1 Timothy 2: 4, emphasis mine).

In both the Old Testament and the New, we are
taught that we are to love our neighbor (Leviticus 19:
18, Matt. 19: 19, 22:39), and this includes everyone,
including migrants (Exodus 22: 21), slaves and women
(Gal. 3: 28), the poor, the sick, and the incarcerated
(Matt. 25: 35-40). Christ came to those whose sin made
them powerless to be right with God (Romans 5: 6-8)
and sacrificed himself for those who could give him
nothing in return. Christians are called to pursue lives
of self-sacrifice, showing love to the “least of these”
(Matthew 25: 40), including those who could not repay
(Luke 14: 12-14). Jirgen Habermas acknowledges that
it was the Bible, not human philosophy, that brought the
idea of human rights and dignity into the world:

Egalitarian universalism, from which sprang the
ideas of freedom and a social solidarity, of an au-
tonomous conduct of life and emancipation, the
individual morality of conscience, human rights,
and democracy, is the direct heir to the Judaic
ethic of justice and the Christian ethic of love....
Everything else is just idle postmodern talk.”®

A thorough defense of the Christian origins of human
rights deserves another article. But it should at least be
clear that God’s universal love for all human beings with-
out regard to their characteristics or circumstances, makes
the idea of universal and equal human rights intelligible.

CONCLUSION

The UDHR paints an attractive and robust account of
fundamental rights enjoyed equally by all members
of the “human family” It offers an “expanding circle”
model that allows rights protections to be extended
to neglected groups without reversing gains that have
already been made. But, if it is consistent, modern-
ist Naturalism must deny that all human beings have
equal rights. And postmodernist Autonomy leads to an
ever-expanding sphere of arbitrary, inconsistent, con-
flicting rights claims and threatens to reverse the his-
toric gains of the past. These human philosophies can
only produce counterfeit rights that fail to live up to
the great promise of the UDHR. By contrast, the bib-
lical account rests on God’s attitude of universal and
equal love for all mankind. This is the true foundation
of human rights.
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By GREGOR PUPPINCK

he very broad consensus on the notion of

dignity hides a fundamental disagreement

as to its meaning. Despite its success, dignity
has never stopped being debated, fueled by the vague-
ness of its definition and justification,’ to the point
of making some say that it is a mere slogan, a vague
concept® aiming at concealing the lack of an objective
basis for human rights, and ultimately a “useless” no-
tion that it would be better to abandon, for the sake
of clarity. Thus the notion which claims to theoreti-
cally found the edifice of human rights, and beyond
that of the democratic ideal,
remains contested not only in
its existence and its meaning,
but even in its reality.

The notion of dignity is
supposed to contain the defi-
nition of man and the basis
of his rights. The ambiguity
as to its meaning results from
a deeper disagreement as to
what Man is and what his value
is. Yet, the content of human
rights depends on what man is
and their authority on his value. Thus any ambiguity
on human dignity is reflected in all human rights.

Everybody agrees to recognize that the value of
man clearly appears in what visibly distinguishes him
from animals: his intelligence, his conscience, his
freedom, his will; what is usually called his “spirit.”
Disagreements arise when one wonders what that
spirit is. Whence does this extraordinary faculty
come to man, and what relationship does it have with
the rest of the world—made of “matter”—especially
with the body? Has man been created? Are the mind
and body in a harmonious or antinomic relationship?

The dignity of the human
person simply expresses the
value of what distinguishes man
above other creatures, namely
his reason and his freedom, that

is, the possession of a “spirit.”

EMBODIED AND
DISEMBODIED DIGNITY

Is man human because of his spirit, and animal be-
cause of his body, or is he human because of the
union of both?

This fundamental issue arose during the drafting
of the Universal Declaration of Human Rights and
has direct consequences on the definition of human
rights. Two currents of thought were then dominant
and confronted: the anthropologies of Christian or
of materialistic inspiration. This alternative was then
embodied in the confrontation between Catholic
philosopher Jacques Maritain and naturalist free-
thinker Julian Huxley. Both
have had a significant intel-
lectual influence on the de-
velopment of the Universal
Declaration. Through these
two personalities, two tradi-
tions bear opposing concep-
tions of man and lead to two
understandings of his dignity:
the dignity of the human person
and the disembodied dignity of
the individual.

THE DIGNITY OF THE

HUMAN PERSON

Carried by personalist philosophers and post-war
Christian politicians, the conception of dignity is part
of a long tradition that originated in Greek, Jewish,
and then Christian schools of thought. In summary,
it is first based on the observation that man is part
of a whole (the cosmos) and that he occupies an
eminent place there; then on the fact that man must,
consequently, respect this dignity in himself and in
everything else. To live worthily is to live according
to human nature. From this demand arises natural

HuMaN DIGNITY (BRITISH ACADEMY REPRT. ED. 2014).

CHRISTOPHER MCCRUDDEN, IN PURSUIT OF HUMAN DIGNITY: AN INTRODUCTION TO CURRENT DEBATES, IN UNDERSTANDING

> Olivier Cayla, Dignité humaine: le plus flou de tous les concepts, LE MONDE (FR.), JaN. 31, 2003, https://www.lemonde.fr/

archives/article/2003/01/30/dignite-humaine-le-plus-flou-des-concepts 307378 1819218.html.
*  Ruth Macklin, Dignity is a useless concept, 327 BriT. MED. J. 1419 (2003).
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morality and law, which recognize as good and just
that which participates in the fulfilment of human
nature.

The dignity of the human person simply expresses
the value of what distinguishes man above other crea-
tures, namely his reason and his freedom, that is, the
possession of a “spirit” Aristotle teaches that man is
“the best among living beings,” but he is not the best
in the universe: the order of the world and its ele-
ments are superior to him.* According to the classical
approach, man owes his superiority not to himself,
but to nature; it is nature that excels in man and not
man who excels in nature. This excellence does not
push man to want to dominate the universe, but to be
part of its harmony, because nature is vaster and more
perfect than man.’ Cicero writes in this sense that “to
live according to nature is the supreme good.”®

For believers, Jews then Christians, it is the
Creator who raised man above the animal condition
by infusing him with a spiritual soul to bring him
to the life of the spirit and to destine him to eternal
life. The Psalmist says of man that God “wanted him
a little less than a god, crowning him with glory and
honor” and that He put “all things at his feet” (Psalm
8). God thus established man just beneath Him. Man
has the dignity of a creature, of an heir, of a son. It is
not deserved and man could not boast of it but must
live up to it,” namely with dignity.

THE PERSON IS WORTHY

“BODY AND SOUL”

Synthesizing Aristotle and the Gospel, Saint Thomas
Aquinas insists that man is worthy with his body, even
if it is by virtue of his reason and his freedom that he
is made in the image of God.® Aristotle already em-
phasized that “the soul and the body are but one™
because there can be no living body without a soul;
their opposition is illusory. Genesis also says of man

that he is a “living soul,” God having breathed into
man “a breath of life” (Genesis 2:7). St. Augustine
insists that man is properly “the union” of soul and
body,"* unlike angels who have no body and animals
which do not have a mind. Being both at the same
time is specific to man.

The body thus shares the dignity of man; it is not
separable from man. Saint Paul says that it is “the
temple of the Holy Spirit”;'' God Himself therefore
esteems man worthy enough to make man’s body His
dwelling. Moreover, the body of man is not destined
for the corruption of death; he is also called, at the
end of time, to the “resurrection of the flesh,” that
is, to eternal life. “All flesh shall see the salvation of
God,” says Saint Luke. Thus, flesh is not bad; it is not
matter that introduced corruption and death, but sin.
In the Christian faith, man’s characteristic is to be the
union of a body and a soul, and that is how he is wor-
thy and must live, keeping himself from the double
temptation to identify himself exclusively by his mind
(to be an angel) or his body (to be a beast) because,
then, he will disfigure the human nature in him.'> As
a result, the human body is ennobled by this high dig-
nity and destiny, and man must learn to live according
to his nature, in a unified and harmonious way. This
point is crucial and sometimes as difficult to admit
as to live. The Christian (patristic) tradition teaches
that some of the angels revolted against the fact that
a bodily being (man) was elevated to a dignity which
they considered reserved for purely spiritual beings.
Moreover, these angels—then become demons—
would have been scandalized by the incarnation of
God and would have refused to worship God-made-
man in the person of Christ."”* The union of mind and
body may thus seem scandalous and unnatural, like
the alliance of fire and earth, but it is the specificity
and the mystery of man, what makes the difficulty
and the happiness of the human condition.

ARISTOTLE, NICOMACHEAN ETHICS BK. VL.

CICERO, DE LEGIBUS BK. L.

13-25 (2014).

POTENTIAL OF LIFE.

SAINT AUGUSTINE, DE C1viTATE DEI BK. XXI.10.
1 Corinthians 6:19.

De Koninck, supra note 8.

nation took place.

See, e.g., REMI BRAGUE, LE PROPRE DE LHOMME: SUR UNE LEGITIMITE MENACEE (Flammarion 2013).

GIANNOZZ0O MANETTI, ON HUMAN WORTH AND EXCELLENCE (Harvard Univ. Press 2019) (1452).
Thomas De Koninck, Dignité de la personne et primauté du bien commun, 70 LAVAL THEOLOGIQUE ET PHILOSOPHIQUE, NO. 1,

ARISTOTLE, DE ANIMA BK. I1.1.412 AT 27-28, BECAUSE THE SOUL IS “THE FIRST REALIZATION OF A NATURAL BODY WITH

Which is the reverential greeting of the Archangel Gabriel to the Virgin Mary at the annunciation, following which the incar-
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HUMAN NATURE IS GOOD

If human nature is worthy, it is above all because it is
good. The idea of the natural goodness of nature is not
self-evident, especially when one considers suffering
and death. But for Christians, nature is good because it is
the work of a good God who noted, seeing all that he had
done on the sixth day of creation, “that it was good, and
even very good” (Genesis 1:31). Moreover, the nature
of man is excellent because he was created in the image
of God. True, original sin has hurt it, but the incarnation
of Christ and his sacrifice on the cross restore the dignity
of man and raise it for, choosing to become a man, God
gives him a dignity that no other creature, even angelic,
can claim. Saint Leo the Great (Sth century) thus sums
up the Christian conception of dignity: “Awake, O man,
and recognize the dignity of your nature! Remember
that you were created in the image of God. If, in Adam, it
was degraded, in Christ it was restored.”**

UNIVERSAL DIGNITY
AND FRATERNITY

Human nature is shared, in inheritance, by all descen-
dants of Adam. Fraternity and dignity are therefore
universal, all men participating in it regardless of
their differences, because they find their source more
deeply than in race, nation, education, or sex. They
find it in the common human nature which is itself an
intention of God. This is where dignity is inherent'*
to the person. Universality perfectly puts up with
diversity and inequality of condition. Moreover, by
charity, Christ teaches the love of neighbor, even and
especially when he is a foreigner and therefore differ-
ent, and beyond the demands of justice. This charity
realizes in acts the fraternity in God.

TO LIVEWORTHILY IS TO
FULFIL ONE’S NATURE

The desire for fulfilment and perfection is a universal
law. Everything in man, as in every living being, ani-
mal or plant, tends irresistibly to be fulfilled accord-
ing to its nature. The fire tends to spread, the seed

to become a plant, the flower a fruit, the child a civi-
lized adult, etc. Man is born unfinished, but contains
within himself all the potentialities of human nature.
While other beings live as prisoners of their nature,
conditioned by it, man has a certain freedom that
makes him responsible for his own accomplishment.
From conception to death, all the effort of a human
life is for each one to fulfil in oneself the potentialities
of human nature: to be humanized. The Romans saw
in this desire a duty, that of “perfecting human nature
in oneself and respecting it in others”'® They called
it Humanitas. By recognizing their dignity, men thus
oblige one another to respect their common nature
in themselves and in t